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UCPR r 243 – notice of non-party disclosure – obligation to state allegation to 
which documents sought are directly relevant – not satisfied by referring to 
paragraphs of pleadings and serving pleadings with notice 
 
In Deppro Pty Ltd v Hannah [2008] QSC 193 one of the matters considered by the 
court related to the requirement in r 243 of the Uniform Civil Procedure Rules 1999 
(Qld) (“UCPR”) that a  notice of non-party disclosure must “state the allegation in 
issue in the pleadings about which the document sought is directly relevant.” 
 
Facts 
 
The application concerned a notice of non-party disclosure under r 242 of the UCPR 
served by the applicants (cross-claimants) on the respondent.   
 
The notice set out a schedule of documents of which production was sought, and also 
stated: 
The allegations in the pleadings to which the documents sought are relevant are as 
follows: 
1. The matters pleaded in paragraphs 16 to 21 of the Defendants’ and Cross 
Claimants’ Further Amended Defence and Counterclaim filed on 17 
March 2008 (a copy of which is served with this Notice and marked “A”): 
2. The matters pleaded at paragraphs 14 to 18 of the Cross-Defendant’s 
Amended Defence filed on 9 April 2008 (a copy of which is served with 
this Notice and marked “B”): 
 
The respondent objected to production of the documents under r 245 of the UCPR. It 
raised objection to the form of the notice and also claimed the documents were 
protected by legal professional privilege under s 200(2) of the Patents Act 1990 (Cth). 
By r 246 the objection operated as a stay of the notice.   
 
The applicants then filed an application under r 247(1) for the Court to make a 
decision about the respondent’s objection.  
 
Whether documents privileged from production 
 
Daubney J rejected the claim by the non-party that the documents were protected by 
legal professional privilege under s 200(2) of the Patents Act 1990 (Cth) and he 
ordered production of the documents which remained in dispute.  
 
His Honour was satisfied that the communications for which the privilege was 
claimed were for the purpose of furthering an improper purpose.  
 
The judgment provides a useful analysis of the “fraud exception” to legal 
professsional privilege and of the case which must be demonstrated by a party seeking 
to rebut the privilege on that basis.  
 
Adequacy of rule 243 notice   
 
One of the matters raised before the judge related to the adequacy of the notice, and in 
particular whether the applicants had complied with the requirement of rule 243(1)(b) 
of the UCPR that a notice of non-party disclosure must “state the allegation in issue in 
the pleadings about which the document sought is directly relevant”. 
 
Daubney J was satisfied that the form of the notice issued by the applicants did not 
comply with r 243(1)(b).  
 
His Honour said: 
“The rule is in mandatory terms. It specifically requires the notice to state the 
relevant ‘allegation in issue in the pleadings’. That necessarily calls for the 
party issuing the notice to distil from the pleadings, and articulate in the form 
of a statement, the ‘allegation in issue’ about which it is said the document 
held by the third party is relevant. This requires something more than the 
issuing party simply referring the recipient to paragraphs in the pleadings.” 
 
The judge then considered the rationale for the requirement in the rule, referring in 
that regard to the views of Mackenzie J in Leighton Contractors Pty Ltd v Western 
Metal Resources Ltd [2000] QSC 27 at [10]. He said that a non-party served with a 
notice of non-party disclosure should not be required to interpret pleadings to try to 
work out what allegations the issuing party contends are at issue and are those to 
which to the non-party’s documents are said to be directly relevant. 
 
As the judge observed, the consequence of casting a burden on a non-party to discern 
for itself the allegations in issue on the pleadings could, in a case involving pleadings 
of some complexity, mean that a prudent non-party would have to retain the services 
of a lawyer to interpret and advise on the pleadings to enable the non-party to 
understand what allegations were in issue in order to comply with a notice.  
 
This would not be necessary if the issuing party complied with the requirements of 
r243(1)(b). 
 
Despite his finding about the inadequacy of the form of non-party notice, Daubney J 
was satisfied that by the time of the final hearing the parties had sufficiently identified 
as between themselves the disputed documents and the issues to which it was said 
those documents were relevant.  
 
He was satisfied nothing was to be gained by requiring the applicants to issue a fresh, 
fully-compliant notice. Accordingly, he made a declaration under r 371(1)(d) (Effect 
of failure to comply with rules) that the notice be taken to be effectual. 
 
Costs 
 
Daubney J noted that the primary position under r 247 of the UCPR is that each party 
to an application for a decision about an objection to production of documents sought 
by notice of non-party disclosure should bear their own costs.  
However, despite overruling the respondent’s objection to production, the judge 
ordered that the applicants pay the respondent’s costs of and incidental to the 
application.  
 
In reaching his conclusion as to the appropriate costs order, Daubney J said that it was 
quite proper in the circumstances for the respondent to claim privilege and require the 
applicants to persuade the Court of the applicability of the “fraud exception” for the 
purposes of rebutting that claim.  
 
Further, although he had made a declaration under r371 that the notice of non-party 
disclosure was effectual in the circumstances, it remained that the applicants’ notice 
was defective in form. 
 
Comment 
 
The approach adopted by the issuing party in this case of asserting that documents 
sought by a notice of non-party disclosure are relevant to allegations in numbered 
paragraphs in pleadings, and serving copies of the pleadings with the notice, is not 
uncommon in practice. 
 
This decision makes it clear that this practice is fraught with danger. In circumstances 
where it is not apparent that the non-party has been fully apprised of the relevant 
issues the decision suggests an applicant for non-party disclosure who has not 
complied with the requirements of s 243 might be required to issue a fresh, fully 
compliant notice, and to suffer associated costs consequences. 
